
TI'?9NS/T Report No: 
Meeting Date: 

Alameda-Contra Costa Transit District 
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TO: 
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AC Transit Board of Directors 

Kathleen Kelly, Interim General Manager 

15-116 
May 27, 2015 

SUBJECT: Agreements with Eden I&R, Inc. and Center for Independent Living (CIL) for 211 
Marketing Project 

ACTION ITEM 

RECOMMENDED ACTION(S): 

Authorize the Interim General Manager to execute pass-through funding agreements with two 
organizations for the 211 Marketing project: the Center For Independent Living (CIL) for $5,000 
for staff time charges; and with Eden I&R, Inc. for $100,000 for staff time and for use of $25,000 
of District purchased and owned equipment. 

EXECUTIVE SUMMARY: 

In late 2013 and early 2014, the District partnered with Eden I&R and CIL to apply for $240,000 in 
Federal Transit Administration (FTA) Section 5316 New Freedom funds, and $50,000 in Measure B 
Special Transportation for Seniors and People with Disabilities Gap funds for the 211 Marketing 
project. An additional $10,000 of District capital was budgeted to complete the matching funds. 
Of the $300,000 total for the project, $170,000 is for District Marketing expenditures and staff 
time. The remaining $130,000 is for the two partner organizations. 

The project involves the District 's Marketing Department and the partner organizations, and will 
promote the existing 211 service as a way for people to find possible alternatives to using District
funded East Bay Paratransit services, and as a general resource for transportation and other social 
services. The District will need to enter into agreements with both organizations to provide 
reimbursement for the planned staff time expenditures. The District will also purchase computer 
and telecommunications equipment for use by Eden I&R to support the anticipated higher 211 
call volumes. The agreements will specifically prohibit Eden I&R and CIL from doing any separate 
procurement with the funding. 

The District will need to enter into pass-through funding agreements with Eden I&R and CIL to 
execute the grant agreements. While changes to Board Policy 364 in February 2015 prohibit pass
through arrangements with non-governmental agencies, the grant agreements originated prior to 
changes in the board policy and explicitly specified Eden I&R and CIL as project partners. These 
activities all occurred prior to the contemplation of changes to Board Policy 364. 

BUDGETARY /FISCAL IMPACT: 

There is no direct funding impact from approving these agreements. The project is fully budgeted. 
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BACKGROUND/RATIONALE: 

In late 2013 and early 2014, the District, in partnership with Eden I&R and CIL, applied for and 
received $240,000 in FTA Section 5316 New Freedom funds, and $50,000 in Measure B Special 
Transportation for Seniors and People with Disabilities Gap funds for the 211 Marketing project. 
An additional $10,000 of District capital funds was budgeted to complete the 20 percent 
matching requirement of the FTA funds. The 211 Marketing project will market the upgraded 
211 system and website to seniors, individuals with disabilities, and groups that represent these 
populations. The campaign will include media, ads on buses, and promotion in key venues. The 
campaign will also include training for Eden I&R staff and equipment purchases/upgrades for 
the 211 facility to accommodate higher call and web service volume. 

The 211 system is a toll free service, similar to 411 (information), which provides free and 
confidential health, social service, and related transportation information and referrals to 
Alameda County residents. The system and phone staff is available 24 hours a day, seven days 
a week. Eden I&R, a non-profit, manages the system and website for the existing Alameda 
County 211 system. Working with the District's Marketing Department, the project will 
promote the existing 211 service as a way for people to find possible alternatives to using 
District-funded East Bay Paratransit services, and as a general resource for transportation and 
other services. 

To execute the project as applied for in the grants, the District needs to enter into pass-through 
funding agreements with Eden I&R and CIL. While the recently enacted changes to Board Policy 
364 prohibit pass-through arrangements with non-governmental agencies, these agreements 
originated in mid-2014 before the changes to Board Policy 364 were contemplated. Eden I&R 
and CIL were explicitly specified as project partners in the grant applications previously 
approved by the Board of Directors and it will be impossible for staff to fully execute the project 
without Eden I&R and CIL. The reimbursable work by both agencies is limited to staff time, 
which significantly limits the liabilities and risk to the District. The agreements attached 
specifically prohibit any procurement actions by Eden I&R and CIL with these funds. This 
arrangement significantly reduces the burden of managing the agreements. 

Over half ($170,000) of the total project funding is for marketing expenditures and staff time 
for the District, therefore, staff involved is already able to charge their time administering the 
agreements directly to the grants. Because of this, it is not necessary to request any additional 
percentage of the funding for project management in the agreements with Eden I&R or CIL. 

ADVANTAGES/DISADVANTAGES: 

There are no disadvantages staff can identify to entering into the agreements. Staff has 
incorporated Board requested indemnification language and limited the scope of the 
agreements to limit risk to the District. 
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ALTERNATIVES ANALYSIS: 

If the Board did not approve of entering into the agreements, it is likely that the District cannot 
complete the full scope of the grants and might have to either close the grants unspent or will 
only be able to utilize part of the funding. 

PRIOR RELEVANT BOARD ACTIONS/POLICIES: 

Staff Report 13-303 -Application for Cycle 5 New Freedom Grant Funds 

Staff Report 14-063- Application for Cycle 5 Measure B Special Transportation for Seniors and 

People with Disabilities Gap Grant Program 

ATTACHMENTS: 

1: Eden I&R Agreement 
2: CIL Agreement 

Department Head Approval: 

Reviewed by: 
Prepared by: 

James D. Pachan, Interim Chief Financial Officer 

Denise C. Standridge, General Counsel 
Chris Andrichak, Manager, Capital Planning and Grants 
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MEMORANDUM OF UNDERSTANDING 
BETWEEN 

ALAMEDA-CONTRA COSTA TRANSIT DISTRICT 
AND 

EDEN I&R 

SR 15-116 
Att.1 

This Memorandum of Understanding (MOU) is entered into this day of May 2015, by 
and between the Alameda-Contra Costa Transit District ("AC Transit"), a public transit operator, 
and Eden I&R ("Recipient"), a non-profit located in Alameda County in the State of California. 

RECITALS 

WHEREAS, AC Transit received $300,000 from the following funding sources to support 
the Marketing Mobility Management Through 211 project ("Project"): $240,000 in Federal 
Transit Administration ("FTA") Section 5317 New Freedom funds, $50,000 in local Measure B 
GAP funds, and $10,000 in District funds (together, "Project Funding"); and 

WHEREAS, AC Transit is working in partnership with the recipient to deliver the Project; 
and 

WHEREAS, Recipient will perform staffing functions for the Project that will not exceed 
$110,000 and receive equipment for use on the Project that will not exceed $25,000; and 

WHEREAS, Recipient is an eligible sub-recipient for FTA Section 5317 New Freedom 
funds and needs an eligible agency to act as the direct recipient for the funds; and 

WHEREAS, AC Transit is willing to act as the direct recipient of the FTA Section 5317 
New Freedom funds; and 

WHEREAS, all equipment for the Project will be procured and owned by AC Transit; and 

WHEREAS, Recipient is prohibited from making any procurements or purchases with the 
grant funds; and 

NOW, THEREFORE, in consideration of the faithful performance of the terms and conditions set 
forth below, AC Transit and Recipient agree that the undertaking described in this MOU shall be 
implemented in accordance with the following: 

I. JOINT RESPONSIBILITIES: 

A. The Project Funding that will be received by Recipient pursuant to this 
Agreement requires that AC Transit remain responsible for compliance with all 
terms, conditions, and requirements associated with the grant. The parties 
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hereby agree, notwithstanding the grant requirements, that, as between the 
parties, it is the parties' intent, and Recipient agrees, that Recipient shall, to the 
fullest extent permitted by law, be fully responsible for complying with all terms, 
conditions, and requirements associated with the applicable grant or grants. The 
specific responsibilities in this section and elsewhere in this agreement may not 
be construed or interpreted as in any way restricting, limiting, or modifying the 
general responsibilities imposed by this subsection. The recipient acknowledges 
that its commitment to assume such responsibilities is a material inducement for 
AC Transit to enter into this Agreement. 

II. AC TRANSIT RESPONSIBILITIES: 

A. AC Transit will procure all equipment for the project in accordance with FTA 
Third Party Contracting and Disadvantaged Business Enterprise (DBE) 
Requirements. 

B. AC Transit will prepare Quarterly Reports for submission to the FTA in 
accordance with FTA reporting guidelines and Semi-Annual Reports for 
submission to ACTC in accordance with ACTC reporting guidelines. Reports will 
be prepared based on activity reports submitted to AC Transit by Recipient. 
Activity reports will be due on January 15, April15, July 15, and October 15 to AC 
Transit, for the duration of the Project. 

C. AC Transit will process invoices submitted by Recipient for cost reimbursement 
within 60 days of receipt of invoice if submitted in the proper format and 
accompanied by acceptable supporting documentation of expenditures. 
Payment will not exceed 80% of the invoice amount for the FTA funds, 20% of 
the invoice amount for the ACTC or District funds, and the total payment will not 
exceed the amounts specified in this agreement. 

D. AC Transit shall indemnify, defend, and hold harmless the recipient, its officers, 
directors, employees, agents, and volunteers from and against any and all 
liability, loss, expense (including attorneys' fees), or claims for injury or damages 
arising out of its performance under this MOU, or its failure to comply with any 
of its obligations contained herein, except such loss or damage which was caused 
by the negligence or willful misconduct of the recipient. 

2. RECIPIENT RESPONSIBILITIES: 
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A. No Guarantee of Additional Funding. Recipient agrees that the District has no 
obligation to provide funds in excess ofthe amount specified to recipient, unless 
there is approval of additional grant funding for the project and both parties 
execute a written amendment to this agreement to reflect any additional 
funding. The recipient agrees that the District is not obligated to provide funds 
not funded by the Project Funding. 

Recipient Initial: __ 

B. Recipient Responsible for Costs in Excess of Award. Recipient acknowledges that 
the District will only pass through Project Funding it has already been awarded. 
Recipient agrees that it is responsible for any project costs that exceed the 
amount awarded to the recipient, including costs that exceed the estimated 
costs of the project. 

Recipient Initial: __ 

C. Treatment of Disallowed Costs. Recipient acknowledges that it is responsible to 
fully refund the District any payments made under this agreement that are 
subsequently disallowed by FTA or ACTC or that are determined by audit to be 
disallowed. 

Recipient Initial: __ 

D. Reimbursable Costs. Recipient agrees that only actual, allowable, necessary and 
reasonable staff time costs are reimbursable and that all costs invoiced to the 
District will comply with FTA and ACTC requirements. Recipient will provide 
invoices and accompanying documents to the District for reimbursement of 
funds. Recipient will be responsible for maintaining all applicable records in 
compliance with auditing requirements as stated in the agreement between 
Recipient and the FTA and ACTC for the receipt of Project Funding. 

Recipient Initial: __ 

E. Funding Terms. Recipient shall comply with all FTA program requirements, 
stipulations, and terms and conditions in order to receive project funds. 

Recipient Initial: __ 

F. Funding Terms. Recipient shall comply with all ACTC program requirements, 
stipulations, and terms and conditions in order to receive project funds. 

Recipient Initial: __ 

G. Prohibitions. Recipient will not solicit or procure any third-party services or 
goods using the project funds. 
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Recipient Initial: __ 

H. Reporting Requirements. Recipient will submit quarterly activity reports to AC 
Transit detailing project activities and costs for the preceding three-month 
period on January 15, April 15, July 15, and October 15, for the duration of the 
project. These quarterly reports will be the basis of the quarterly report 
submitted to FTA by AC Transit on January 31, April 30, July 31, and October 31, 
and the semi-annual report submitted to ACTC by AC Transit on January 31 and 
July 31, for the duration of the project, 

Recipient Initial: __ 

I. Invoicing Requirements. Recipient may submit invoices to AC Transit as 
frequently as monthly for reimbursement of eligible project costs in a form 
acceptable to AC Transit, along with a description of project activities. Invoices 
should include time period for the invoice and itemized staff charges to the 
project. Each invoice will also include documentation of claimed expenditures as 
a condition of cost reimbursement. 

Recipient Initial: __ 

3. EXCULPATION 

A. It is expressly understood by recipient that AC Transit is providing project funds 
solely as a project sponsor and that recipient shall be fully responsible for ensuring 
compliance with grant terms, program and legal compliance, necessary record
keeping, and shall be responsible for any and all penalties, claims, fines, or expenses 
of any kind whatsoever, arising out of the use of Project Funds. AC Transit and 
recipient agree that neither AC Transit nor any director, officer, agent or employee 
of AC Transit (collectively "AC Transit Parties") shall be legally responsible for any 
claim, loss, damage, or liability of any kind arising out of or related to recipient's 
actions under the program or in connection with this agreement, including (but not 
limited to) damages or liability occurring by reason of malfeasance or misuse of 
Project Funds, improper allocation of funds (regardless of recipient's intent), failure 
to comply with any local, state, federal, or other regulatory laws or requirements, 
improper recordkeeping, negligent hiring, or any contract or tort claims arising from 
recipient's operations. 

B. To the fullest extent permitted by law, recipient waives all claims (in law, equity, or 
otherwise) against AC Transit arising out of, knowingly and voluntarily assumes the 
risk of, and agrees that AC Transit shall not be liable to Recipient for any of the 
following: 
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b. Loss of, injury or damage to, or destruction of any tangible or intangible 
property, including the resulting loss of use, economic losses, and 
consequential or resulting damage of any kind from any cause. 

C. AC Transit shall not be liable under this clause regardless of whether the liability 
results from any active or passive act, error, omission, or negligence of any of the AC 
Transit Parties; or is based on claims in which liability without fault or strict liability is 
imposed or sought to be imposed on any AC Transit Parties. 

D. This section shall survive the expiration or earlier termination of this Agreement 
until all claims within the scope of this section are fully, finally, and absolutely barred 
by the applicable statutes of limitations. 

E. Recipient acknowledges that this section was negotiated with AC Transit, that the 
consideration for it is fair and adequate, and that Recipient had a fair opportunity to 
negotiate, accept, reject, modify, or alter it. 

F. Waiver of Civil Code section 1542. With respect to the exculpation provided in this 
section, Recipient waives the benefits of California Civil Code §1542, which provides: 

a. A general release does not extend to claims which the creditor does not 
know or suspect to exist in his or her favor at the time of executing the 
release, which if known by him or her must have materially affected his or 
her settlement with the debtor. 

4. INDEMINIFICATION 

A. Recipient agrees to fully defend, indemnify, and hold harmless AC Transit to the 
maximum extent permitted by law from and against all claims, suits, losses, 
damages, injuries, expenses, liabilities, liens, actions, causes of action (whether in 
tort or contract, law or equity, or otherwise), charges, assessments, fines and 
penalties of any kind (including consultant and expert expenses, court costs and 
reasonable attorneys' fees actually incurred), from any cause ("Claims"), arising out 
of or relating (directly or indirectly) to this Agreement, including (a) any act, error, 
failure to act, or negligence of Recipient or of its officers, agents, directors, 
employees, contractors, subcontractors, invitees, guests, licensees, or any of them 
(including failure to comply with any applicable laws, rules, regulations, orders, 
decrees) and (b) any breach or default in performance of any obligation on 
Recipient's part to be performed under this Agreement, including obligations which 
survive expiration or earlier termination of this Agreement under the terms of this 
Agreement. 
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B. AC Transit agrees to fully defend, indemnify, and hold harmless Recipient to the 
maximum extent permitted by law from and against all claims, suits, losses, 
damages, injuries, expenses, liabilities, liens, actions, causes of action (whether in 
tort or contract, law or equity, or otherwise), charges, assessments, fines and 
penalties of any kind (including consultant and expert expenses, court costs and 
reasonable attorneys' fees actually incurred), from any cause, arising out of or 
relating (directly or indirectly) to this Agreement, including (a) any act, error, failure 
to act, or negligence of AC Transit or of its officers, agents, employees, contractors, 
subcontractors, invitees, guests, licensees, or any of them (including failure to 
comply with any applicable laws, rules, regulations, orders, decrees) and (b) any 
breach or default in performance of any obligation on AC Transit's part to be 
performed under this Agreement, including obligations which survive expiration or 
earlier termination of this Agreement under the terms of this Agreement. 

C. This indemnification extends to and includes Claims for: 

a. Injury to any persons (including death at any time resulting from that injury); 

b. Loss of, injury or damage to, or destruction of property (including all loss of use 
resulting from that loss, injury, damage, or destruction); and 

c. All economic losses and consequential or resulting damage of any kind. 

D. Except as provided in this subsection, the indemnification in subsection 3.A shall 
apply regardless of the active or passive negligence of AC Transit Parties and 
regardless of whether liability without fault or strict liability is imposed or sought to 
be imposed on AC Transit Parties. The indemnification in subsection 3.A shall not 
apply to the extent that a final judgment of a court of competent jurisdiction 
establishes that a Claim against one AC Transit Party was proximately caused by the 
willful misconduct of that AC Transit Party. In that event, however, this 
indemnification shall remain valid for all other AC Transit Parties. 

E. To the fullest extent permitted by law, Recipient agrees to provide AC Transit with a 
full legal defense of any Claims, with counsel of AC Transit's choosing. Recipient's 
defense obligation shall arise upon tender of a Claim by AC Transit, and continue 
until the Claim is resolved to AC Transit's satisfaction, whether by settlement, 
adjudication, or other means. Recipient shall pay for AC Transit's actual defense 
costs, including attorneys' fees, costs of suit, costs authorized by statute or pursuant 
to law, cost of litigation consultants, expert witnesses, and document fees. 
Recipient's duty to defend AC Transit Parties is separate and independent of 
Recipient's duty to indemnify AC Transit Parties. The duty to defend includes claims 
for which Agency Parties may be liable without fault or strictly liable. The duty to 
defend applies regardless of whether the issues of negligence, liability, fault, default, 
or other obligation on the part of Recipient Parties have been determined. The duty 
to defend applies immediately, regardless of whether AC Transit Parties have paid 
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any sums or incurred any detriment arising out of or relating (directly or indirectly) 
to any Claims. It is the express intention of the parties that AC Transit Parties be 
entitled to obtain summary adjudication or summary judgment regarding Recipient's 
duty to defend AC Transit Parties at any stage of any claim or suit within the scope of 
this section. 

F. The indemnification provided in this section may not be construed or interpreted as 
in any way restricting, limiting, or modifying Recipient's insurance or other 
obligations under this Agreement and is independent of Recipient's insurance and 
other obligations. Recipient's compliance with the insurance requirements and other 
obligations under this Agreement shall not in any way restrict, limit, or modify 
Recipient's indemnification obligations under this Agreement. 

G. The prevailing party shall be entitled to recover its actual attorney fees and court 
costs incurred in enforcing the indemnification clauses set forth in this section. 

H. The clauses of this section shall survive the expiration or earlier termination of this 
Agreement until all claims against AC Transit Parties involving any of the indemnified 
matters are fully, finally, and absolutely barred by the applicable statutes of 
limitations. 

5. AMENDMENT 

A. The parties may extend, terminate or otherwise modify this MOU by mutual 
consent. Any extension or modification shall be confirmed in writing. Either party 
may terminate this MOU upon sixty (60) days prior written notice. In the event of 
any early termination, questions regarding refund of any monies received by AC 
Transit will be negotiated with FTA and/or ACTC. 

6. NOTICES 

A. Any notices which may be required under this MOU shall be in writing, effective 
when received and give by personal service or by certified or registered mail to the 
following: 

AC Transit: 
Kathleen Kelly, Interim General Manager 
1600 Franklin Street, Oakland, CA 94612 

Eden I&R: 
Barbara Bernstein, Executive Director 
570 B Street, Hayward, CA 94541 
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A. Any disputes arising under this MOU between the parties shall be resolved by the 
Executive Director, Recipient, and the Interim General Manager, AC Transit, or their 
designees. In the event that the Recipient and AC Transit are unsuccessful in 
informally resolving any dispute, the parties shall attempt to mediate the dispute by 
a mediator jointly selected by the parties before initiating any litigation. Such 
mediation may be requested by either party and shall be performed within 60 days 
of the request, unless extended by mutual agreement. The obligation to mediate 
shall be terminated in the event that the parties are unable to mutually agree upon 
a mediator. 

a. The parties shall equally bear the costs of any third party alternative dispute 
resolution process. 

6. The terms and conditions of this MOU represent the entire understanding of the parties 
with respect to the subject matter of this MOU. No other agreement, statement or 
promise relating to the subject matter of this MOU shall be valid or binding except by a 
written amendment to this MOU. 

7. GOVERNING LAW 

A. This MOU shall be governed by California law. 

8. ASSIGNMENT 

A. This MOU shall not be assigned to any third party. 

9. SURVIVABILITY 

A. If a court of competent jurisdiction finds or rules that any provision of this MOU is 
invalid, void, or unenforceable, the provisions of this MOU not so adjudged shall 
remain in full force and effect. The invalidity in whole or in part of any provision of 
this MOU shall not void or affect the validity of any other provision ofthis MOU. 

10. EXECUTION 

A. This MOU may be executed in multiple counterparts, each of which shall be an 
original and all of which together shall constitute one agreement. 

IN WITNESS WHEREOF, the parties have executed this Memorandum of Understanding 
on the dates set forth below. 
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Eden I&R 

By: 

Date: 

Barbara Bernstein 
Executive Director 

SR 15-116 
Att.1 

Alameda-Contra Costa Transit District 

By: Kathleen Kelly 
Interim General Manager 

Date: 

Approved as to form and content: 

Denise C. Standridge, General Counsel 
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This Memorandum of Understanding {MOU) is entered into this day of May 2015, by 
and between the Alameda-Contra Costa Transit District ("AC Transit"), a public transit operator, 
and the Center for Independent Living ("Recipient"), a non-profit located in Alameda County in 
the State of California. 

RECITALS 

WHEREAS, AC Transit received $300,000 from the following funding sources to support 
the Marketing Mobility Management Through 211 project {"Project"): $240,000 in Federal 
Transit Administration {"FTA") Section 5317 New Freedom funds, $SO,OOO in local Measure B 
GAP funds, and $10,000 in District funds (together, "Project Funding"); and 

WHEREAS, AC Transit is working in partnership with Recipient to deliver the Project; and 

WHEREAS, Recipient will perform staffing functions for the Project that will not exceed 
$5,000; and 

WHEREAS, Recipient is an eligible sub-recipient for FTA Section 5317 New Freedom 
funds and needs an eligible agency to act as the direct recipient for the funds; and 

WHEREAS, AC Transit is willing to act as the direct recipient of the FTA Section 5317 
New Freedom funds; and 

WHEREAS, all equipment for the Project will be procured and owned by AC Transit; and 

WHEREAS, Recipient is prohibited from making any procurements or purchases with the 
grant funds; and 

NOW, THEREFORE, in consideration of the faithful performance of the terms and conditions 
set forth below, AC Transit and Recipient agree that the undertaking described in this MOU 
shall be implemented in accordance with the following: 

I. JOINT RESPONSIBILITIES: 

A. The Project Funding that would be received by Recipient pursuant to this 
Agreement requires that AC Transit remain responsible for compliance with all 
terms, conditions, and requirements associated with the grant. The parties 
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hereby agree, notwithstanding the grant requirements, that, as between the 

parties, it is the parties' intent, and Recipient agrees, that Recipient shall, to the 

fullest extent permitted by law, be fully responsible for complying with all terms, 
conditions, and requirements associated with the applicable grant or grants. The 

specific responsibilities in this section and elsewhere in this Agreement may not 

be construed or interpreted as in any way restricting, limiting, or modifying the 

general responsibilities imposed by this subsection. Recipient acknowledges that 

its commitment to assume such responsibilities is a material inducement for AC 

Transit to enter into this Agreement. 

II. AC TRANSIT RESPONSIBILITIES: 

A. AC Transit will procure all equipment for the project in accordance with FTA 
Third Party Contracting and Disadvantaged Business Enterprise (DBE) 

Requirements. 

B. AC Transit will prepare Quarterly Reports for submission to the FTA in 

accordance with FTA reporting guidelines and Semi-Annual Reports for 
submission to ACTC in accordance with ACTC reporting guidelines. Reports will 

be prepared based on activity reports submitted to AC Transit by Recipient. 

Activity reports will be due on January 15, April15, July 15, and October 15 to AC 
Transit, for the duration of the Project. 

C. AC Transit will process invoices submitted by Recipient for cost reimbursement 

within 60 days of receipt of invoice if submitted in the proper format and 

accompanied by acceptable supporting documentation of expenditures. 

Payment will not exceed 80% of the invoice amount for the FTA funds, 20% of 
the invoice amount for the ACTC or District funds, and the total payment will not 
exceed the amounts indicated. 

D. AC Transit shall indemnify, defend, and hold harmless Recipient, its officers, 

directors, employees, agents, and volunteers from and against any and all 
liability, loss, expense (including attorneys' fees), or claims for injury or damages 

arising out of its performance under this MOU, or its failure to comply with any 

of its obligations contained herein, except such loss or damage which was caused 
by the negligence or willful misconduct of Recipient. 

2. RECIPIENT RESPONSIBILITIES: 
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A. No Guarantee of Additional Funding. Recipient agrees that the District has no 
obligation to provide funds in excess of the amount specified to Recipient, unless 
there is approval of additional grant funding for the project and both parties 
execute a written amendment to this agreement to reflect any additional 
funding. Recipient agrees that the District is not obligated to provide funds not 
funded by the Project Funding. 

Recipient Initial: __ 

B. Recipient Responsible for Costs in Excess of Award. Recipient acknowledges that 
the District will only pass through Project Funding it has already been awarded. 
Recipient agrees that it is responsible for any project costs that exceed the 
amount awarded to Recipient, including costs that exceed the estimated costs of 
the project. 

Recipient Initial: __ 

C. Treatment of Disallowed Costs. Recipient acknowledges that it is responsible to 
fully refund the District any payments made under this agreement that are 
subsequently disallowed by FTA or ACTC or that are determined by audit to be 
disallowed. 

Recipient Initial: __ 

D. Reimbursable Costs. Recipient agrees that only actual, allowable, necessary and 
reasonable staff time costs are reimbursable and that all costs invoiced to the 
District will comply with FTA and ACTC requirements. Recipient will provide 
invoices and accompanying documents to the District for reimbursement of 
funds. Recipient will be responsible for maintaining all applicable records in 
compliance with auditing requirements as stated in the agreement between 
Recipient and the FTA and ACTC for the receipt of Project Funding. 

Recipient Initial: __ 

E. Funding Terms. Recipient shall comply with all FTA program requirements, 
stipulations, and terms and conditions in order to receive project funds. 

Recipient Initial: __ 

F. Funding Terms. Recipient shall comply with all ACTC program requirements, 
stipulations, and terms and conditions in order to receive project funds. 

Recipient Initial: __ 

G. Prohibitions. Recipient will not solicit or procure any third-party services or 
goods using the project funds. 
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Recipient Initial: __ 

H. Reporting Requirements. Recipient will submit quarterly activity reports to AC 
Transit detailing project activities and costs for the preceding three-month 
period on January 15, April 15, July 15, and October 15, for the duration of the 
project. These quarterly reports will be the basis of the Quarterly Report 
submitted to FTA by AC Transit on January 31, April 30, July 31, and October 31, 
and the Semi-Annual Report submitted to ACTC by AC Transit on January 31 and 
July 31, for the duration of the project, 

Recipient Initial: __ 

I. Invoicing Requirements. Recipient may submit invoices to AC Transit as 
frequently as monthly for reimbursement of eligible project costs in a form 
acceptable to AC Transit, along with a description of project activities. Invoices 
should include time period for the invoice and itemized staff charges to the 
project. Each invoice will also include documentation of claimed expenditures as 
a condition of cost reimbursement. 

Recipient Initial: __ 

3. EXCULPATION 

A. It is expressly understood by Recipient that AC Transit is providing Project Funds 
solely as a project sponsor and that Recipient shall be fully responsible for ensuring 
compliance with grant terms, program and legal compliance, necessary record
keeping, and shall be responsible for any and all penalties, claims, fines, or expenses 
of any kind whatsoever, arising out of the use of Project Funds. AC Transit and 
Recipient agree that neither AC Transit nor any director, officer, agent or employee 
of AC Transit (collectively "AC Transit Parties") shall be legally responsible for any 
claim, loss, damage, or liability of any kind arising out of or related to Recipient's 
actions under the program or in connection with this agreement, including (but not 
limited to) damages or liability occurring by reason of malfeasance or misuse of 
Project Funds, improper allocation of funds (regardless of Recipient's intent), failure 
to comply with any local, state, federal, or other regulatory laws or requirements, 
improper recordkeeping, negligent hiring, or any contract or tort claims arising from 
Recipient's operations. 

B. To the fullest extent permitted by law, Recipient waives all claims (in law, equity, or 
otherwise) against AC Transit arising out of, knowingly and voluntarily assumes the 
risk of, and agrees that AC Transit shall not be liable to Recipient for any of the 
following: 
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b. Loss of, injury or damage to, or destruction of any tangible or intangible 
property, including the resulting loss of use, economic losses, and 
consequential or resulting damage of any kind from any cause. 

C. AC Transit shall not be liable under this clause regardless of whether the liability 
results from any active or passive act, error, omission, or negligence of any of the AC 
Transit Parties; or is based on claims in which liability without fault or strict liability is 
imposed or sought to be imposed on any AC Transit Parties. 

D. This section shall survive the expiration or earlier termination of this Agreement 
until all claims within the scope of this section are fully, finally, and absolutely barred 
by the applicable statutes of limitations. 

E. Recipient acknowledges that this section was negotiated with AC Transit, that the 
consideration for it is fair and adequate, and that Recipient had a fair opportunity to 
negotiate, accept, reject, modify, or alter it. 

F. Waiver of Civil Code section 1542. With respect to the exculpation provided in this 
section, Recipient waives the benefits of California Civil Code §1542, which provides: 

a. A general release does not extend to claims which the creditor does not 
know or suspect to exist in his or her favor at the time of executing the 
release, which if known by him or her must have materially affected his or 
her settlement with the debtor. 

4. INDEMINIFICATION 

A. Recipient agrees to fully defend, indemnify, and hold harmless AC Transit to the 
maximum extent permitted by law from and against all claims, suits, losses, 
damages, injuries, expenses, liabilities, liens, actions, causes of action (whether in 
tort or contract, law or equity, or otherwise), charges, assessments, fines and 
penalties of any kind (including consultant and expert expenses, court costs and 
reasonable attorneys' fees actually incurred), from any cause ("Claims"), arising out 
of or relating (directly or indirectly) to this Agreement, including (a) any act, error, 
failure to act, or negligence of Recipient or of its officers, agents, directors, 
employees, contractors, subcontractors, invitees, guests, licensees, or any of them 
(including failure to comply with any applicable laws, rules, regulations, orders, 
decrees) and (b) any breach or default in performance of any obligation on 
Recipient's part to be performed under this Agreement, including obligations which 
survive expiration or earlier termination of this Agreement under the terms of this 
Agreement. 
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B. AC Transit agrees to fully defend, indemnify, and hold harmless Recipient to the 
maximum extent permitted by law from and against all claims, suits, losses, 
damages, injuries, expenses, liabilities, liens, actions, causes of action (whether in 
tort or contract, law or equity, or otherwise), charges, assessments, fines and 
penalties of any kind (including consultant and expert expenses, court costs and 
reasonable attorneys' fees actually incurred), from any cause, arising out of or 
relating (directly or indirectly) to this Agreement, including (a) any act, error, failure 
to act, or negligence of AC Transit or of its officers, agents, employees, contractors, 
subcontractors, invitees, guests, licensees, or any of them (including failure to 
comply with any applicable laws, rules, regulations, orders, decrees) and (b) any 
breach or default in performance of any obligation on AC Transit's part to be 
performed under this Agreement, including obligations which survive expiration or 
earlier termination of this Agreement under the terms of this Agreement. 

C. This indemnification extends to and includes Claims for: 

a. Injury to any persons (including death at any time resulting from that injury); 

b. Loss of, injury or damage to, or destruction of property (including all loss of use 
resulting from that loss, injury, damage, or destruction); and 

c. All economic losses and consequential or resulting damage of any kind. 

D. Except as provided in this subsection, the indemnification in subsection 3.A shall 
apply regardless of the active or passive negligence of AC Transit Parties and 
regardless of whether liability without fault or strict liability is imposed or sought to 
be imposed on AC Transit Parties. The indemnification in subsection 3.A shall not 
apply to the extent that a final judgment of a court of competent jurisdiction 
establishes that a Claim against one AC Transit Party was proximately caused by the 
willful misconduct of that AC Transit Party. In that event, however, this 
indemnification shall remain valid for all other AC Transit Parties. 

E. To the fullest extent permitted by law, Recipient agrees to provide AC Transit with a 
full legal defense of any Claims, with counsel of AC Transit's choosing. Recipient's 
defense obligation shall arise upon tender of a Claim by AC Transit, and continue 
until the Claim is resolved to AC Transit's satisfaction, whether by settlement, 
adjudication, or other means. Recipient shall pay for AC Transit's actual defense 
costs, including attorneys' fees, costs of suit, costs authorized by statute or pursuant 
to law, cost of litigation consultants, expert witnesses, and document fees. 
Recipient's duty to defend AC Transit Parties is separate and independent of 
Recipient's duty to indemnify AC Transit Parties. The duty to defend includes claims 
for which Agency Parties may be liable without fault or strictly liable. The duty to 
defend applies regardless of whether the issues of negligence, liability, fault, default, 
or other obligation on the part of Recipient Parties have been determined. The duty 
to defend applies immediately, regardless of whether AC Transit Parties have paid 

Page 6 of 9 

174



SR 15-116 
Att.2 

any sums or incurred any detriment arising out of or relating (directly or indirectly) 
to any Claims. It is the express intention of the parties that AC Transit Parties be 
entitled to obtain summary adjudication or summary judgment regarding Recipient's 
duty to defend AC Transit Parties at any stage of any claim or suit within the scope of 
this section. 

F. The indemnification provided in this section may not be construed or interpreted as 
in any way restricting, limiting, or modifying Recipient's insurance or other 
obligations under this Agreement and is independent of Recipient's insurance and 
other obligations. Recipient's compliance with the insurance requirements and other 
obligations under this Agreement shall not in any way restrict, limit, or modify 
Recipient's indemnification obligations under this Agreement. 

G. The prevailing party shall be entitled to recover its actual attorney fees and court 
costs incurred in enforcing the indemnification clauses set forth in this section. 

H. The clauses of this section shall survive the expiration or earlier termination of this 
Agreement until all claims against AC Transit Parties involving any of the indemnified 
matters are fully, finally, and absolutely barred by the applicable statutes of 
limitations. 

5. AMENDMENT 

A. The parties may extend, terminate or otherwise modify this MOU by mutual 
consent. Any extension or modification shall be confirmed in writing. Either party 
may terminate this MOU upon sixty (60) days prior written notice. In the event of 
any early termination, questions regarding refund of any monies received by AC 
Transit will be negotiated with FTA and/or ACTC. 

6. NOTICES 

A. Any notices which may be required under this MOU shall be in writing, effective 
when received and give by personal service or by certified or registered mail to the 
following: 

AC Transit: 
Kathleen Kelly, Interim General Manager 
1600 Franklin Street, Oakland, CA 94612 

Center for Independent Living: 
Stuart James, Executive Director 
3075 Adeline Street, Suite 100, Berkeley, CA 94703 
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A. Any disputes arising under this MOU between the parties shall be resolved by the 
Director of Programs, Recipient, and the Interim General Manager, AC Transit, or 
their designees. In the event that the Recipient and AC Transit are unsuccessful in 
informally resolving any dispute, the parties shall attempt to mediate the dispute by 
a mediator jointly selected by the parties before initiating any litigation. Such 
mediation may be requested by either party and shall be performed within 60 days 
of the request, unless extended by mutual agreement. The obligation to mediate 
shall be terminated in the event that the parties are unable to mutually agree upon 
a mediator. 

a. The parties shall equally bear the costs of any third party alternative dispute 
resolution process. 

6. The terms and conditions of this MOU represent the entire understanding of the parties 
with respect to the subject matter of this MOU. No other agreement, statement or 
promise relating to the subject matter of this MOU shall be valid or binding except by a 
written amendment to this MOU. 

7. GOVERNING LAW 

A. This MOU shall be governed by California law. 

8. ASSIGNMENT 

A. This MOU shall not be assigned to any third party. 

9. SURVIVABILITY 

A. If a court of competent jurisdiction finds or rules that any provision of this MOU is 
invalid, void, or unenforceable, the provisions of this MOU not so adjudged shall 
remain in full force and effect. The invalidity in whole or in part of any provision of 
this MOU shall not void or affect the validity of any other provision of this MOU. 

10. EXECUTION 

A. This MOU may be executed in multiple counterparts, each of which shall be an 
original and all of which together shall constitute one agreement. 

IN WITNESS WHEREOF, the parties have executed this Memorandum of Understanding 
on the dates set forth below. 

Page 8 of 9 

176



Center for Independent Living 

By: 

Date: 

Stuart James 

Executive Director 

SR15-116 
Att.2 

Alameda-Contra Costa Transit District 

By: Kathleen Kelly 

Interim General Manager 

Date: 

Approved as to form and content: 

Denise C. Standridge, General Counsel 
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